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Welcome, and thank you for joining us today for “The Essential Federal Guidance and Regulatory Update for School Leaders”

This session will highlight important new federal regulations and guidance that have been issued under the Biden Administration.  
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Presentation Notes
My name is Chris Borecca and I am a founding Partner of Thompson & Horton LLP. I represent school districts primarily in special education law matters, but have a robust practice representing school districts at the state and federal level on a wide range of policy and legislative matters.

I am joined today by Amber King, who is Counsel in our Austin office. Amber represents and counsels public school districts in all areas of education and government law, including special education law, student discipline concerns, civil rights matters, and federal agency complaints. As a former General Counsel for a Texas school district, Amber understands the importance of translating legal issues for school administrators in a practical and understandable manner. Which is exactly what we plan to do for you today with the federal regulatory issues we are addressing.
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Presentation Notes
If you are not familiar with Thompson & Horton, we are a full-service law firm whose mission is to provide the highest quality personalized legal service to public schools and other educational institutions. Our attorneys have unique and specialized qualifications based on several hundred years of combined experience. Leaders in the field, our attorneys have been directly involved in many of the most significant court cases, administrative decisions, and public policy developments affecting our clients over the past 40 years.
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I Regulations, Guidance & More
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SPECIAL PERSONNEL TITLE IX OCR CPM
EDUCATION ISSUES REQUIREMENTS
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So with that, let’s jump into our discussion today. As we mentioned in our summary of the session, we plan to use a fast pace to cover all the issues you need to know about federal regulations, guidance, and other important information coming out of Washington and affecting schools. 

These regulations and guidance touch on special education, including discipline, personnel issues, specifically related to the ongoing teacher shortage, and compliance under Title IX of the Education Department of 1972, which prohibits discrimination based on sex in schools receiving federal funds. 

We will also delve into the updated OCR case processing manual, which is the document that OCR uses to process complaints and investigations, and which gives a lot of insight into how district compliance will be scrutinized by OCR these days. 





Our
Goal

ARMING YOU WITH THE
KNOWLEDGE TO MAKE

NECESSARY POLICY CHANGES
NOW

PREPARING YOU FOR CHANGES
THAT ARE TO COME
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Our goal is that you walk away with the knowledge you need to ensure your district policies and procedures are in line with current guidance and regulation and an awareness of what additional changes may be coming out of Washington soon that will require policy adjustments. 
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S SPECIAL EDUCATION
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Let’s start with special education. This is the area in which we saw the most activity from the Feds recently.

https://the1709blog.blogspot.com/2016/05/copyright-education-and-awareness.html
https://creativecommons.org/licenses/by/3.0/

THE PLAYERS

= OFFICE OF CIVIL RIGHTS (OCR)

= OFFICE OF SPECIAL EDUCATION AND
REHABILITATION SERVICES (OSERS)

» OFFICE OF THE ASSISTANT SECRETARY
FOR SPECIAL EDUCATION
» TWO PROGRAM COMPONENTS:

O OFFICE OF SPECIAL EDUCATION
PROGRAMS (OSEP)

O REHABILITATION SERVICES
ADMINISTRATION (RSA)
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Before we do so, let’s make sure we’re all on the same page with the federal players we will be talking about.

First, the Office of Civil Rights. OCR is an office in the Department of Education that enforces several federal civil rights laws in public schools, including the Rehabilitation Act of 1964 and Section II of the Americans with Disabilities Act. Those laws prohibit discrimination against students with disabilities. OCR enforces the laws through investigations and monitoring of resolution agreements in schools found to have violated the law.

Second, the Office of Special Education and Rehabilitative Service. OSERS is a program of the US Department of Education composed of the Office of the Assistant Secretary for Special Education and two program components: the Office of Special Education Programs (known as OSEP) and the Rehabilitation Services Administration (known as RSA). 

OSERS develops and implements policy and legislation that directly impact individuals with disabilities and their families. OSERS also plays a critical role in monitoring these laws and regulations.


Discipline

OF SPECIAL EDUCATION
STUDENTS
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Now that we are on the same page with the players involved, let’s talk federal guidance. The guidance we are going to look at relates to discipline of special education students.


July 19,

2022 (OCR)

https://www?2.ed.gov/about/offices/list/ocr/docs/504-
discipline-

guidance.pdf?utm content=&utm medium=email&utm name
=&utm source=govdelivery&utm term=
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On July 19, 2022, the U.S. Department of Education announced the release of new guidance from OCR….

 [go to next slide after saying this]

https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=

July 19,

2022 (OSERS)

https://www?2.ed.gov/about/offices/list/ocr/docs/504-
discipline-

guidance.pdf?utm content=&utm medium=email&utm name
=&utm source=govdelivery&utm term=
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… and from OSERS

Both the OCR and the OSEP guidance documents discuss public elementary and secondary schools’ responsibilities in meeting the needs of students with disabilities and avoiding discriminatory use of student discipline under Section 504 of the Rehabilitation Act and the Individuals with Disabilities Education Act (IDEA). 

https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
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OCR & OSERS Guidance:
B Discipline of Students with Disabilities

= Reassure schools they have the tools to deal with safety crises even
involving students with disabilities

* Emphasize that outside of those extraordinary situations, schools
must improve implementation of Section 504 and IDEA to address
the overuse of discipline with students with disabilities


Presenter
Presentation Notes
[From our blog – don’t have to say all this] 

Both guidance documents emphasize that “schools need not choose between keeping their school community—including students and school staff—safe or complying with the law” and that neither law interferes with a school’s ability to address extraordinary situations in which a student’s behavior, including disability-based behavior, is an immediate threat to their own or others’ safety, such as by contacting crisis intervention specialists or law enforcement. 

However, the Department also emphasizes continued concern with the notable disparities in the use of discipline for students with disabilities as compared with their nondisabled peers and expresses an urgent need for states and local education agencies to improve implementation of Section 504 and IDEA so that all eligible students with disabilities are served appropriately and equitably.
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OCR & OSERS Guidance:
B Discipline of Students with Disabilities

= Summarize procedural protections relating to discipline of students with
disabilities, including when additional processes must be used before discipline
can be imposed (manifestation determination reviews or MDRs)

= Emphasize importance of using positive behavior supports and other special
education tools to address disability-based misconduct before turning to
discipline

= Remind schools they must consider how discipline incidents may impact a
student’s receipt of a free and appropriate public education (FAPE)

= Warn against using “informal removals” not documented as suspensions and
provide examples
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The guidance documents provide extensive summaries of the procedural protections under Section 504 and the IDEA related to the discipline of students with disabilities and serve as a good primer or resource for those responsible for implementation. For instance, both documents provide an explanation of when discipline constitutes a “change of placement” such that a manifestation determination review (MDR) is required, how to do the MDR analysis, and the actions teams may consider following the MDR.

Both documents also emphasize the importance of positive behavior supports to address students’ disability-related behaviors and provide a free and appropriate public education (FAPE), including the use of functional behavior analyses (FBA) and behavior intervention plans (BIP). Further, the frequent use of discipline for students with disabilities may indicate a need for the 504 or IEP team to reconvene to determine if the students’ 504 Plan or IEP is being implemented consistently, whether the student needs different or additional supports to address their behavioral needs, and whether a new evaluation is warranted. The failure to do so can lead to a denial of FAPE.

Finally, both documents warn that “informal removals” can cause a school to be out of compliance with Section 504 and/or the IDEA, noting that many schools implement removals that are not documented as suspensions but nonetheless remove a student from their educational placement as a means of discipline. Examples include shortening a student’s school day (outside the purview of the 504 or IEP team); requiring a parent to pick a student up early or accompany a student on a field trip; or informing a parent that the student will be suspended or expelled unless they agree to a transfer, shortened day, or remote instruction. The use of informal removals may lead to legal violations if the school does not realize that the disciplinary procedural protections have been triggered or if the 504 or IEP team does not have needed information about the student’s behaviors to make informed decisions about FAPE.


®

OCR Guidance:
B Discipline of Students with Disabilities

= OCR’s guidance recognizes that schools can provide supportive measures to
alleged victims of misconduct, including moving the alleged offender to a
different class in the same educational placement, while completing processes
required under Section 504 and the IDEA

= Section 504 may allow more flexibility for addressing misconduct by a student
with a disability than the IDEA

= OCR will consider data regarding student discipline to ensure schools do not
discipline students with disabilities more harshly than similarly situated
students without disabilities
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A few other interesting points in these guidance documents include:

In the OCR document, OCR explains that while an MDR is pending, schools should consider providing supportive measures to the other student as well as moving the offending student to a different class if that can be done within the same educational placement. Additionally, in emergency circumstances, a school could do a short-term removal prior to the MDR even if the student was then suspended for more than 10 days over the course of the school year—though OCR would closely scrutinize such circumstances.

The OCR guidance also recognizes that if a student’s behavior is a manifestation of their disability, the 504 team can and should put supports in place to address behavior, which could include a change of placement (in contrast with students eligible under IDEA, which requires parental consent to a change of placement in such circumstances). OCR further explains that the student’s impact on the learning and safety of other students is an appropriate consideration for the team when determining placement.

Finally, the OCR guidance states that Section 504 prohibits schools from unnecessarily treating a student differently on the basis of disability (such as imposing a harsher consequence for comparable behavior) and requires schools to make modifications to policies, practices, and procedures that result in unjustified discriminatory effects based on disability. Statistical evidence about discipline of students with and without disabilities is relevant to OCR’s analysis of whether a school is complying with Section 504





®

OSERS Guidance:
B Discipline of Students with Disabilities

= An improper or unreasonable delay in identifying a student’s
disability could limit the school’s ability to discipline the student

" In an effort to support and promote alternative strategies that
schools can use in place of aversive practices or exclusionary
discipline, OSERS also published the Positive, Proactive Approaches
to Supporting Children with Disabilities: A Guide for Stakeholders.
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In the OSERS document, OSERS points out that improper or unreasonable delay in determining eligibility and developing and implementing an IEP could be considered a failure to implement the IEP for purposes of the MDR, which can limit what discipline a school can impose on a student with a disability for misconduct. 

In an effort to support and promote alternative strategies that schools can use in place of aversive practices or exclusionary discipline, OSERS also published the Positive, Proactive Approaches to Supporting Children with Disabilities: A Guide for Stakeholders.



https://sites.ed.gov/idea/files/guide-positive-proactive-approaches-to-supporting-children-with-disabilities.pdf
https://sites.ed.gov/idea/files/guide-positive-proactive-approaches-to-supporting-children-with-disabilities.pdf

CAELCENETR
for School
Leaders

Expect an uptick in
complaints and
investigations regarding
discipline of students with
disabilities

Training school staff on new
guidance is critical—think
broadly beyond special
education roles
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Presentation Notes
Training – not only LEA reps and special education staff, but also regular education teacher, assistant principals and deans, and others involve din student discipline. 


CAELGEWENR
for School
Leaders

Audit your discipline
programs to identify
concerns before complaints
arise

Don’t just look at disability —
consider disproportionality in
discipline regarding race,

color, national origin, and sex
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The next issue we heard from the federal government on is personnel issues, and specifically the teacher shortage.


Teacher Shortage

= A February 11, 2023, ABC News article reports that
more than three-quarters of U.S. states are
experiencing a teacher shortage

= A Government Accountability Office (GAO) report
issued in June 2022 found that public education lost
about 7% of its teaching population between 2019
to 2021 (a loss of 233,000 educators)

" The article reports the hardest hits states include
ldaho, Kentucky, and Indiana

https://abcnews.go.com/US/map-shows-us-states-
dealing-teaching-shortage-data/story?id=96752632
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We all know what a big deal the teacher shortage is

https://abcnews.go.com/US/map-shows-us-states-dealing-teaching-shortage-data/story?id=96752632
https://abcnews.go.com/US/map-shows-us-states-dealing-teaching-shortage-data/story?id=96752632

March 28,

2022 (ED)

https://www.ed.gov/news/press-releases/us-education-
secretary-miguel-cardona-calls-states-districts-higher-ed-
institutions-address-nationwide-teacher-shortage-and-bolster-
student-recovery-american-rescue-plan-funds



Presenter
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The U.S. Department of Education weighed in on this issue on March 28, 2022, when the U.S. Secretary of Education issued a nationwide call to action for states, higher education leaders, and schools to tap federal resources and work together to address the teacher shortage and student recovery. 

https://www.ed.gov/news/press-releases/us-education-secretary-miguel-cardona-calls-states-districts-higher-ed-institutions-address-nationwide-teacher-shortage-and-bolster-student-recovery-american-rescue-plan-funds
https://www.ed.gov/news/press-releases/us-education-secretary-miguel-cardona-calls-states-districts-higher-ed-institutions-address-nationwide-teacher-shortage-and-bolster-student-recovery-american-rescue-plan-funds
https://www.ed.gov/news/press-releases/us-education-secretary-miguel-cardona-calls-states-districts-higher-ed-institutions-address-nationwide-teacher-shortage-and-bolster-student-recovery-american-rescue-plan-funds
https://www.ed.gov/news/press-releases/us-education-secretary-miguel-cardona-calls-states-districts-higher-ed-institutions-address-nationwide-teacher-shortage-and-bolster-student-recovery-american-rescue-plan-funds

B Fact Sheet: Teacher Shortage

" Provides concrete examples of how states, districts, and schools are
using federal COVID dollars to:
1. Strengthen the teacher pipeline
2. Get more educators in the classroom, and
3. Accelerate student recovery

https://www.ed.gov/coronavirus/factsheets/teacher-shortage



https://www.ed.gov/coronavirus/factsheets/teacher-shortage

B Fact Sheet: Teacher Shortage

= Examples include school districts partnering with higher education
Institutions to:
1. Create and expand residency programs
2. Offer paraprofessional internships, and
3. Get college students in the classroom more quickly

https://www.ed.gov/coronavirus/factsheets/teacher-shortage



https://www.ed.gov/coronavirus/factsheets/teacher-shortage

B Fact Sheet: Teacher Shortage

= Specifically calls on public school districts to:

1. Increase the number of partnerships between educator preparation
programs (EPPs) and districts that support teaching residencies and schools.
Teacher residents, as part of their clinical experience, can serve in schools as
substitutes, paraprofessionals, or tutors as their academic schedules allow
and as they complete requirements for teacher certification.

https://www.ed.gov/coronavirus/factsheets/teacher-shortage



https://www.ed.gov/coronavirus/factsheets/teacher-shortage

B Fact Sheet: Teacher Shortage

= Specifically calls on public school districts to:

2. Increase the availability of qualified teacher residents to support educators,

students, and staff. Districts can partner with institutions of higher
education to provide additional supports to educators and students through

the use of teaching candidates.

https://www.ed.gov/coronavirus/factsheets/teacher-shortage



https://www.ed.gov/coronavirus/factsheets/teacher-shortage
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B Fact Sheet: Teacher Shortage

= Districts can use GEER and ESSER funds to make monthly payments on
behalf of certain new teachers—with certain expectations

= Such use must:

1. Beintended to prevent, prepare for, or respond to the COVID-19 pandemic,
and

2. Be permissible under the Uniform Administrative Requirements, Cost
Principles, and Audit Requirements for Federal Awards

https://www.ed.gov/coronavirus/factsheets/teacher-shortage
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Perhaps most importantly, the Fact Sheet points to federal resources that school districts and other stakeholders look to to help fund these initiatives. 

For example, the Fact Sheet reminds Districts that GEER and ESSER funds may be used by districts to make monthly payments on behalf of college graduates from low-income backgrounds who enter teaching and who enroll in a federal income-driven repayment plan to pay their student loans through 2024. A district may condition these payments on a commitment to serve in a high-need field or school (e.g., special education with a 4-year commitment). 

https://www.ed.gov/coronavirus/factsheets/teacher-shortage
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B Fact Sheet: Teacher Shortage

= Districts can clearly communicate with and advise graduates about
the availability of other repayment options, including programs
such as:
1. Public Service Loan Forgiveness
2. TEACH grant, and

3. Teacher Loan Forgiveness

https://www.ed.gov/coronavirus/factsheets/teacher-shortage
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The Fact Sheet also recommends that Districts….

https://www.ed.gov/coronavirus/factsheets/teacher-shortage

October 4,

2022 (OSEP)

https://sites.ed.gov/idea/files/OSEP-Memo-22-01-Personnel-
Qualifications-under-IDEA-10-04-2022.pdf



Presenter
Presentation Notes
Why are these efforts so important? Because our ability to be creative about staffing, particularly in the realm of special education, may be limited. For example, the Office of Special Education Programs (OSEP) issued guidance on this topic on October 4, 2022, indicating that proper credentials will be an area of focus as we continue to navigate the post-COVID era.

https://sites.ed.gov/idea/files/OSEP-Memo-22-01-Personnel-Qualifications-under-IDEA-10-04-2022.pdf
https://sites.ed.gov/idea/files/OSEP-Memo-22-01-Personnel-Qualifications-under-IDEA-10-04-2022.pdf
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B OSEP Guidance: Teacher Shortage

= Office of Special Education Programs (OSEP) guidance

= Reminder that the Individuals with Disabilities Education Act (IDEA)
requires special education teachers to be properly certified, even if
State Educational Agencies (SEAs) waive certification on an
emergency or temporary basis.

" There is one approved exception if a teacher is actively participating
in an alternate route to special education certification that meets
certain requirements


Presenter
Presentation Notes
In its memorandum, OSEP asserts that providing a free and appropriate public education (FAPE) includes compliance with the Individuals with Disabilities Education Act (IDEA), which includes ensuring that special education teachers and related services providers are appropriately and adequately trained. States must establish qualifications to ensure that special education personnel have the content knowledge and skills to serve children with disabilities. But the memo clarified that many states have policies and procedures for emergency permitting that are not consistent with requirements under the Individuals with Disabilities Education Act (IDEA). Specifically, the IDEA prohibits State Educational Agencies (SEAs) from waiving certification or licensure requirements on an emergency, temporary, or provisional basis. Thus, special education teachers generally must be properly certified. However, there is one approved exception to this general rule.
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B OSEP Guidance: Teacher Shortage

= This OSEP guidance appears to negate any other state alternatives
to conventional certification that do not require the prospective
teacher to be in a certification program.

= Districts should continue to be creative about identifying,
recruiting, retaining, and utilizing certified special education
personnel, but focus on how to provide students their |IEP services
in @ way calculated to enable students to make progress
appropriate in light of their individual circumstances.


Presenter
Presentation Notes
This OSEP guidance, which is based on the IDEA regulations, appears to negate any other state alternatives to conventional certification that do not require the prospective teacher to be in a certification program. Of course, these options are still available for your general education teachers, but for special education, teachers must either be fully certified or participating in an alternative certification program that meets the above requirements. At the same time, note that the regulations specifically state that students do not have a right of action based on a special education teacher’s lack of required certification, instead any due process complaint must challenge the district’s identification, evaluation, placement, or provision of FAPE to the student. So, when faced with a lack of certified teachers, districts should continue to be creative about identifying, recruiting, retaining, and utilizing certified special education personnel, but also focus on how to provide students their IEP services in a way calculated to enable students to make progress appropriate in light of their individual circumstances.


CAELGEWENR
for School
Leaders

Work with counsel to think
creatively about how to
use federal resources to
grow your workforce

Remember that you will be
held responsible for certain
federal requirements even
if there is a shortage of
qualified employees




TITLE IX
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Let’s talk now about Title IX….

https://www.peoplematters.in/article/guest-article/how-can-organizations-recognize-and-redress-sexual-harassment-at-workplace-21551
https://creativecommons.org/licenses/by-nc-sa/3.0/

Title IX History


Presenter
Presentation Notes
And let’s start with some background, beginning with Assistant Secretary Betsy DeVos, pictured on the left here. 

[flip to next slide]


Why Are We Here?

e Current rules: Betsy
DeVos & Donald Trump’s
2020 Title IX Rules

o Effective August 14, 2020

« Address "sexual
harassment” under Title
IX with very prescriptive
rules


Presenter
Presentation Notes
I show Bestsy DeVos because, as you all probably know, we are living under the 2020 Title IX rules promulgated by the Trump Administration’s Office for Civil Rights under then-Assistant Secretary of Education Betsy DeVos. Those rules became effective August 14, 2020, and they require numerous due process protections and other requirements for addressing complaints of sexual harassment.

We have spent the past almost three years getting to know these rules, and putting them to work in educational institutions. 

Now what about this next photo, of Catherine Lhamon


Why Are We Here?

Current rules: Betsy
DeVos & Donald Trump's
2020 Title IX Rules

Effective August 14, 2020

Address “sexual
harassment” under Title
IX with very prescriptive
rules

New proposed rules:
Catherine Lhamon & Joe
Biden's proposed Title IX
rules

Proposed June 23, 2022
on the 50th anniversary
of Title IX

Will address “sex-based
discrimination”

Expected to become
final in May 2023


Presenter
Presentation Notes
Catherine Lhamon is the current Assistant Secretary of Education with oversight over OCR under the Biden administration. And on the 50th anniversary of Title IX (June 23, 2022), the Biden Administration’s OCR under Assistant Secretary Lhamon issued new proposed Title IX rules. The rules as proposed would address not just ”sexual harassment” but any kind of sex-based discrimination prohibited by Title IX—so think pregnancy and parenting accommodations requests and athletics equity complaints. The Department has stated that they plan for the rules to be finalized by May 2023 and to become effective before school starts for the 2023–2024 school year

So we have a lot of changes ahead of us. I’m not going to get into a lot of details today—though you can find lots of information on our Title IX blog, TitleIXTips.com, but what I want to make sure you leave thinking about today is that with any big changes like this on the horizon, it’s critical to come up with a plan so you can hit the ground running. We are thinking about that in terms of a 2023 Title IX New Years Resolution. 


Why Are We Here?

Current rules: Betsy
DeVos & Donald Trump's
2020 Title IX Rules

Effective August 14, 2020

Address “sexual
harassment” under Title
IX with very prescriptive
rules

New proposed rules:
Catherine Lhamon & Joe
Biden's proposed Title IX
rules

Proposed June 23, 2022
on the 50th anniversary
of Title IX

Will address "sex-based
discrimination,” not just
"sexual harassment” but
with somewhat less
prescriptive rules

No one wants to do the
"summer scramble”
again

Need to come up with a
practical action plan for
preparing for the rules.

Should begin now!


Presenter
Presentation Notes
Why would you want to do that? Well, those of us who spent Summer 2020 scrambling to prepare for the 2020 Title IX rules know we don’t want to do that again. We saw then how much you can miss when you are trying to implement such a big change in only a few months, and over the summer when many K-12 administrators and employees are out of the office.

Even though we (fingers crossed) won’t have a pandemic to contend with this year, waiting until May to begin to tackle yet another huge Title IX change is just not tenable.

So you need a practical action plan. We covered this in depth in a recent webinar that you can find oun our Title IX Tips blog page.




THIS IS
YOUR ACTION PLAN

Step 1: Orient Yourself

Step 2: Leadership Buy-In

Step 3: Scheduling Training

Step 4: Policies & Procedures

Step 5: Templates




0 Step One: Orient Yourself
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Rebecca

The first step between now and May of this year is to orient yourself with the changes that will likely come with the proposed rules.

Yes, the final rules may be different in some ways from the proposed rules – and in fact, we hope they will, because as we pointed out in our comments on behalf of K-12 schools and community colleges, there are many significant issues that need to be fixed. But if our experience with the 2020 rules is any indication of what is to come, most of what we see in the final rule will be similar to the proposed rule.

Notes to Dustin

I created this by putting the picture on a blank slide and then adding this on top. Would be a nice template to have. 


9 Step Two: Leadership



Presenter
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Once you have oriented yourself to the new rules, what’s the next step in your action plan? 

Getting your leadership on board with the changes that are coming.

It’s unlikely others are as aware as you are of what’s coming down the pike and what it will take to comply, but it’s critical that they are educated in time to provide the resources you need for compliance. 


e Step Three: Training



Presenter
Presentation Notes
The next step in your action plan is to schedule training – and to hopefully not wait until your first Title IX issue pops up. 

The current rules require training for the Title IX team, which includes Title IX Coordinators, investigators, decision-makers, appellate decision-makers, and informal resolution facilitators. 

The current rules set forth a number of topics you must train all of these role players on. But they also include some specific topics for Title IX investigators and decision-makers.

The new rules will also require training on similar topics for all role players. But they include new specific requirements for Title IX Coordinators and recognize that deputies need to be trained, too. They also include specific training requirements for informal resolution facilitators.

The key here is that these will not be refresher trainings. You need to make sure you set aside sufficient time for these trainings, including for the new focuses on specific roles.



Step Four: Policies &
Procedures



Presenter
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Holly

The first part of this step is to Begin reviewing and revising your policies, procedures, handbooks, and other documents with your favorite T&H or other lawyer to get a head start implementing the new rule. Doing so will allow you to learn from our mistakes under the 2020 Title IX rules and provide your community with more than the bare minimum under the new Title IX rules. 

Although templates may get you over the initial implementation hurdles, they can wreak havoc on your grievance processes because of several issues, including conflicts with other policies and procedures for non-Title IX matters. And template policies and procedures won’t be all you need—you will still need to develop language for your handbooks, webpages, and other resources. 


9 Step Five: Templates

NSl Al


Presenter
Presentation Notes
Those who have attended our Title IX training know we often refer to Title IX as a “paper problem.” The rules build on many techniques schools, colleges, and universities already use to evaluate, investigate, and adjudicate civil rights and other grievances. The rules raise the stakes for Title IX complaints, however, necessitating a comprehensive documentation system to keep team members on track. There is no reason to wait to begin preparing these documents for your institution.

You may think, “Wait, we haven’t even done that for the 2020 Rules!” You’re certainly not alone. You can kill two birds with one stone by subscribing to Thompson & Horton’s  2022 Title IX Guidebook, which contains all the forms and documents you need to comply with the current Title IX rules. Subscribers will also receive early access and a discount to our 2023 Title IX Guidebook subscription, which will be released upon finalization of the rule. Those who would prefer to wait to subscribe once the new rules come out can let us know now to be added to our notification list.  



OCR CASE
PROCESSING
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B Why Are We Here?

" OnJuly 18, 2022, OCR issued a revised Case Processing Manual
(CPM)

" The revised CPM came only a few weeks after we proposed Title IX
regulations and the day before OCR issued discipline guidance for
students with disabilities
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Now that we have the introduction behind us
Let’s talk about what we’re doing here
[Read slide]


Case Processing Manual

“THE CASE PROCESSING MANUAL (CPM) PROVIDES OCR WITH THE PROCEDURES TO PROMPTLY AND
EFFECTIVELY INVESTIGATE AND RESOLVE COMPLAINTS, COMPLIANCE REVIEWS, AND DIRECTED
INVESTIGATIONS TO ENSURE COMPLIANCE WITH THE CIVIL RIGHTS LAWS OCR ENFORCES.”
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And what is the CPM? Is the document that provides the procedures by which OCR  ”investigate[s] and resolve[s] complaints, compliance reviews, and directed investigations to ensure compliance with the civil rights laws OCR enforces.”

The CPM is not law, it’s not a rule that went through the rulemaking process, it’s not even the informal guidance we have seen enacted, rescinded, and enacted under the Obama, Trump, and now Biden administrations. 

But the CPM is like the OCR Bible. It’s pulled out and referred to at every stage of the OCR process. It is in my mind the best source for understanding OCR’s view of its power and authority in enforcement activity, it is essential for school leaders to understand the changes. 

And there is very little that educational institutions can do if OCR interprets the CPM in a way with which we don’t agree. So it’s incredibly important for schools, colleges, community colleges, and universities to understand what the CPM requires, what wiggle room and tools it gives them, and what a school can and should do if it believes it’s not being followed.


Overview of
Changes

Overarching theme:
“whiplash”

CPM reverts to many Obama-
era practices

Signals more vigorous
enforcement

his Photo by Unknown Author is licensed under CC BY-NC-ND


Presenter
Presentation Notes
Ok then, so what are the changes in the CPM? Here’s the Overview:

In continuing the theme of “whiplash” that has become all too common from OCR during the past six years, the CPM reverts in some important ways to practices from the Obama administration’s OCR. And like the proposed Title IX regs and discipline guidance, the content of the revised CPM signals OCR will continue to more vigorously enforce federal civil rights laws against schools, colleges, and universities.


https://anatomyofstrategy.blogspot.com/2015/10/the-frenemy-question-for-google.html
https://creativecommons.org/licenses/by-nc-nd/3.0/
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OCR is Their Friend
I (Not Yours)

This Photo by Unknown Author is licensed under CC BY-NC-ND

Support during evaluation and
investigation stage for complainants

No similar provision for recipients

Small changes in new CPM signal greater
focus

You must protect yourself
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One of the big changes is that the CPM became more “complainant friendly.” 

Although OCR is a neutral fact finder and decision-maker in complaints, members of the investigative team have always provided support to complainants during the evaluation and investigation stages. For example, if a complainant did not understand the elements of the complaint and there are factual gaps because of it, OCR would explain what is needed to help solicit relevant information from the complainant. And before dismissing a complaint, they would clearly state what was missing to try to help the complainant avoid dismissal.

Although this is not entirely new, the most recent revisions to the CPM codify some of these requirements and their language suggests a change is on the horizon—perhaps more support than we have seen in the past. Small linguistic changes—removals of the phrase “as appropriate” and adjustments from “may” to “will”—in reference to OCR’s assistance to complainants during the complaint process are one signal this change.

Remember: they are not here to protect you. OCR loves when a school district is not adequately represented. It means they can get cases to go their way quite easily. They have no duty to the school. Just to the complainant. And that is going to be even more the case now with these changes in the CPM
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N Systemic Issues

Must consider
before
dismissing

If complainant
withdraws the

allegations
J

If a matter has
been resolved

Must consider
when
identified in

J

Mediation

Investigation (hew]
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The revised CPM also makes clear that OCR must consider whether systemic concerns exist before dismissing a complaint. For example, where the previous CPM mandated dismissals of complaints when a complainant withdrew the allegations, the revised CPM makes such dismissals permissive and requires consideration by OCR of whether any systemic issues warrant continued investigation. 

The revised CPM also requires consideration of systemic issues when OCR is deciding whether to dismiss a complaint because the matter has been resolved. Schools may also be required to affirmatively show that there are not systemic issues before being able to avail themselves of this helpful provision. 

And the CPM stipulates that resolution agreements should remedy “both the individual discrimination at issue as well as any systemic discrimination.” School districts should be prepared for class-wide complaints going forward if they find themselves in an OCR investigation.

What does this mean? We may see OCR taking a broader approach to what it investigates and when. Think bigger cases, longer cases, and cases based on OCR’s concerns, not just the complainant’s allegations. 



CAELCENETR
for School
Leaders

Make sure your District has
an action plan for when it
receives an OCR complaint

Much more is on the line
now in OCR investigations;
going it alone is a bigger
risk than under the
previous administration
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So what are the key takeaways for school leaders? 

First, make sure your District has an action plan for when it receives an OCR complaint. Make sure to pull in resources who are familiar with OCR and their process and who can best protect your school district’s rights. Much more is on the line now in OCR investigations; going it alone is a bigger risk than under the previous administration. Schools that involve legal counsel often obtain significantly better outcomes than those who go it alone.
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